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Current Lopics. 

HE venerable Justice Stephen J. Field, 
of the Supreme Court of the United 
States, on Monday, the 16th inst., achieved 
the record of the longest service on the 
bench of that august tribunal, having been 
appointed by President Lincoln, in March, 
1863. Chief Justice Marshall ranks next in 
length of service, having sat as a member of 
the court for thirty-four years. Justice Field 
was admitted to the bar in 1841, at which 
time all of his present associates were in their 
teens, save Justice White, who was not born. 
His increasing feebleness justifies the belief 
that this distinguished jurist wili soon seek 
the retirement to which his long and distin 
guished service so eminently entitles him. 
At the same time, the fact that he has been 
enabled to serve for more than thirty-four 
years as an exceptionally useful member of 
the court, and is still in the harness at the 
age of 81 years, is a significant commentary 
on the enforced retirement provided for by 
the Constitution of New York with respect 
to members of the Court of Appeals. The 
case of Chief Judge Charles Andrews, who 
retires from the court with the close of the 
present year, having reached the constitu- 
tional age limit of 70 years, is one directly in 
point. Judge Andrews, as is well known 
to litigants and to the profession, is in the 
very prime of his powers. His extensive ex- 
perience as a member of this court, as well 
as his thorough equipment in all respects fo1 
the arduous duties it imposes, render him 


Vou. 56 — No. 9. 





more than ever valuable. Under the inex- 
orable mandate of the Constitution he must 
retire, though there is every indication that, 
in the natural course of events, he would 
have been able to serve the State for many 
years to come, with the same degree of ac- 
ceptability which has characterized his past 
service. 


Expedition in the trial of causes, both 
civil and criminal, is, from all points of view, 
desirable; nevertheless there is a possibility 
of overdoing it. A case in point comes 
from Key West, Fla., where the negro John- 
son, for whose protection from violence 
troops had been ordered out, was tried for 
the assault he was believed to have commit- 
ted. Of course, he was found guilty, and he 
also had one of the speediest trials on record. 
This began at 2 Pp. M., and in twenty-one 
minutes. thereafter the jury came in with its 
verdict, while within the hour the culprit had 
been sentenced to death. With the result of 
this particular trial, perhaps, no fault can be 
found, but the method of reaching it is cer- 
tainly open to serious objection. It is easily 
conceivable how such railroading of a pris- 
oner to the gallows might work fully as 
much injury and as greatly outrage the 
rights of an accused person as a case ot 
lynching. The mere technical observance 
of the forms of law with such unseemly and 
indecent haste, and without giving the pris- 
oner any opportunity to produce his wit- 
nesses, make up his case, and establish his 
innocence, if possible, is very small improve- 
ment upon the system of summary ven- 
geatice which has so long disgraced portions 
of the South. 


Ilypnotism, like a great many other more 
or less modern “isms,” is finding its way 
into the law courts and the law reports. 
Readers are doubtless familiar with the re- 
cent cases in which mesmerism or hypno- 
tism played a part, and in some of which 
witnesses claimed to have been under the 
spell sufficiently to invalidate their testi- 
mony. Just what weight should be given to 
such statements in felony and civil cases is 
hardly yet settled. The place of hypnotism, 
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however, in modern jurisprudence is neither 
large nor important, and the same may be 
said of it with reference to the practice of 
medicine and surgery. Its most prominent 
latter-day manifestations have been in con- 
nection with entertainments, the leading 
features of which are the antics indulged in 
by youthful “ subjects” previously operated 
upon by the professors of mesmerism. it 
has been conclusively proven, both by pub- 
lic and private experiments, that the effect 
upon subjects is often permanently deleteri- 
ous, in some cases those who have afforded 
amusement to the public while in the hyp- 
notic state finding their way into sanitariums 
or insane asylums. For this reason statutory 
laws have been enacted in nutmerous coun- 
tries, including France, Holland, Belgium 
and Germany, looking to the prohibition ot 
these public exhibitions. It is probable that 

New York State will before long be in tine 

in this respect. <A bill to prohibit perform- 

ances of the kind referred to has been drafted 
by Dr. Henry Lilienthal, of Albany, and at 
the last annual session of the New York 

State Medical Society the bill was given in 

charge of the committee on legislation. It 

is probable that at the coming session of the 
legislature the bill will be introduced. The 
following is a copy of the proposed law: 

An Act to prohibit the public or privat 
exhibitions of hypnotism, otherwise 
known as mesmerism or Braidism, includ- 
ing catalepsy. 

The People of the State of New York, repre- 
sented in Senate and Assembly, do enact as 
follows : 

SECTION I. Any person who gives public 
or private performances or in any way what- 
ever practices upon Or causes any person to 
enter into any hypnotic or cataleptic state or 
condition, with or without the latter’s con- 
sent, is guilty of a misdemeanor. This sec- 
tion shall not be extended to apply to duly 
authorized physicians and surgeons engag- 
ing in hypnotism at the bedside or in a duly 
incorporated institution, for the relief of 
pain, the cure of disease or for experimental 
or scientific purposes, provided that the per- 
son to be operated upon be over the age of 
21 years, or if under that age, the consent of 
his parent or guardian, or other person hav- 
ing legal custody of him, be first obtained. 

§ 2. This act shall take effect immediately. 





The bill, which, by the way, appears to be 
a model of conciseness, ought to be put on 
the statute-book without delay. 


Our sprightly contemporary, the Chicago 
Post, does well in calling attention to a fla- 
grant case of what it terms bad form at the 
bar, wherein an attorney named Ingram 
audibly commented on Assistant State At- 
torney Pearson’s address during the Moran 
and Healy trial in Chicago recently. The 
offending lawyer had had his opportunity to 
present his case to the jury, and there was 
no possible excuse for the side remarks he 
was alleged to have made in the hearing of 
the jurors. The only possible explanation 
is that he was endeavoring to take an unfair 
advantage of the State. The Post adds: 
‘“ Unfortunately such methods are becom- 
ing too common in the practice of our 
courts, and there will be no end to it until 
some offender has been properly punished. 
It is a much more serious matter than the 
ordinary case of contempt of court, which 
may be the result of ignorance, for it is done 
deliberately and with a full knowledge of its 
impropriety. There is no possible ptea in 
extenuation of such an offense that a lawyer 
can make without confessing himself igno- 
rant of the very first requirements of his pro- 
fession or so lacking in self-control that he is 
not a proper person to plead a cause. A 
reprimand by the court is not a sufficient 
punishment for an offense of this nature, 
and until the judges adopt more drastic 
measures there are lawyers who will con- 
tinue to resort to such tricks in their court 
work.” 


An interesting decision as to what consti- 
tutes champerty was rendered by the Su- 
preme Court of the United States in Peck v. 
Heurich (17 Sup. Ct. R. 927), wherein it was 
held that an agreement by an attorney-at- 
law to undertake the conduct of a litigation 
on his own account, to pay the costs and 
expenses thereof, and to receive as his com- 
pensation a portion of the proceeds of the 
thing recovered, is champertous and void. 
It was further held that the intention that 
all costs and expenses of obtaining title and 
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possession of lands conveyed to an attorney 
and another in trust for that purpose shall 
be borne by the attorney, and in no part by 
the grantors, is shown by the stipulation 
that he shall receive one-third of the pro- 
ceeds “after paying all expenses, costs and 
expenditures of” the trustee in the execu- 
tion of the trust “ out of the same” — evi- 
The 
court holds that, according to the common 
jaw, as generally recognized in the United 
States, wherever it has been modified by 
statute, and certainly as prevailing in the 
District of Columbia, an agreement by an 
attorney at law to prosecute at his own ex- 


dently meaning out of his third part. 


pense a suit to recover land in which he per- 
sonally has and claims no title or interest, 
present or contingent, in consideration of re- 
ceiving a certain proportion of what he may 
recover, is contrary to public policy, unlaw- 
ful and void, as tending to stir up baseless 
litigation (4 Kent Comm. 447, note; Mc- 
Pherson v. Cox, 96 U. S. 404, 416; Stanton 
v. Haskin, 1 MacArthur, 558; Johnson 
v. Van Wyck, 4 App. D. C. 294; Brown v. 
Jeauchamp, 5 T. B. Mon. 413; Belding v. 
Smythe, 138 Mass. 530; Stanley v. Jones, 
7 Bing. 369, 377; Id., 5 Moore & P. 193, 
206). Upon the nature and effect of the 
agreement made by the attorney with the 
grantors in the deed, the court concurs in 
the opinion expressed by the Court of Ap- 
peals of the District of Columbia, as follows: 
“He agreed to pay the costs of the litiga- 
tion. He agreed to take as his compensa 
tion a part of the land which was the subject 
of the suit, or a part of the proceeds of sale 
of it, which amounts to the same thing. 
And his compensation was not a fixed sum 
of money, payable out of the proceeds of 
sale, but a contingent share of the very thing 
to be recovered, or of the money that might 
he received by way of settlement or com- 
promise; and the character of the enterprise, 
on the part of the attorney, was so plainly a 
speculative one that in the deed the net re- 
sults to him are mentioned as ‘ profits.’ If 
this be not champerty we fail to see wherein 
there can be champerty.” “ We must regard 
an agreement by any attorney to undertake 
the conduct of a litigation on his own ac- 








count, to pay the costs and expenses thereof, 
and to receive as his compensation a portion 
of the proceeds of the recovery, or of the 
thing in dispute, as obnoxious to the law 
against champerty; and that this was the 
character of the arrangement in the present 
case we are entirely satisfied. The very 
thing in dispute was conveyed, or sought to 
be conveyed, in advance, to the attorney and 
an associate, for the express purpose of en- 
abling the attorney to conduct the litigation 
on his own account and at his own cost and 
expense, and in consideration of this he was 
to retain at the end of the litigation one- 
third of what had been conveyed to him, and 
was to account to his clients for the other 
two-thirds. This was certainly an agree- 
ment on his part to take as his compensation 
a part of the thing in dispute, and it does not 
alter the case at all that the land, when re- 
covered, was to be sold. That was only the 
practical mode for a division of proceeds be- 
tween the parties to the enterprise ” (6 App. 
D. C. 283, 284). The deed, as appears upon 
its face, having been made to carry out the 
champertous agreement, was unlawful, and 
passed no title, and the joinder of Peck as 
co-trustee in the deed could not give it valid- 
ity. The result is that this action cannot be 
maintained by the trustees claiming under 
the deed, although a similar action might 
have been maintained by the grantors in 
their own names (Burnes v. Scott, 117 U. S. 
582, 590; 6 Sup. Ct. 865, and Hilton v. 
Woods, L. R., 4 Eq. 432, 439, there cited). 

The Superior Court of Philadelphia 
county, Pa., recently decided, in Donoghue’s 
Appeal, reported in Weekly Notes of Cases, 
vol. xl, No. 21, p. 440, that it is not a statu- 
tory requirement that an applicant for a 
liquor license shall agree not to apply a sec- 
ond time. The court holds that the right to 
make successive applications from year to 
year is without legal restriction; that the 
right to ask at any time for a license rests 
on the ground of compliance with the legal 
requirements, and each application should 
be decided solely with reference to the con- 
ditions existing when it is heard. Incident- 
ally, the interesting question whether there 


148 


THE ALBANY LAW JOURNAL. 








is any element of moral turpitude in the non 
observance of a promise exacted without 
warrant of law, or evidence of a lack of the 
good moral character which the statute re 
quires of an applicant for a license, was 
passed upon. It appears that in March, 
1896, Donoghue applied for a license to sell 
liquors at the southeast corner of Eighth 
and Vine streets, Philadelphia, where it had 
been granted to him for several successive 
years. A remonstrance having been filed, 
the License Court, after taking evidence, ou 
April 4, 1896, entered its decree refusing the 
license. On May 12 following Donoghue 
presented his petition for a rehearing, and 
on the 19th of the same month the court 
filed an opinion granting the applicant a 
license for one year, on his filing a stipula- 
tion that he would not again apply for a 
license in the same locality. To this the 
applicant agreed, and the license was ac- 
cordingly issued. Donoghue, notwithstand- 
ing his pledge, presented a petition to the 
License Court, at the March term, 1897, 
praying for a license in the same locality. 
A remonstrance was filed, and after a hear- 
ing the petition was indorsed: “ License re- 
fused. C. B. M. M.S. March 24, 1897.” 
The Superior Court reversed this order and 
directed that a license be issued by the court 
below, as prayed for, upon payment by the 
applicant of the license fees fixed by law. 
In doing so it took occasion to severely re- 
buke the License Court for its action in thus 
“bargaining with a suitor,” declaring it to 
be a proceeding wholly unwarranted by law. 
Such a practice, it was well pointed out, in- 
troduces matters never contemplated by the 
statute. The court added: “ If there is such 
a compliance with the statutory provisions 
that a license should be granted, neither an 
apprehension that it might become imprope1 
to grant a license a year later, nor a promise 
by the applicant on a former hearing not to 
make another application, can be recognized 
as a legal reason for refusing it. Nor can 
we concur in the view of the dissenting 
license judge, growing out of the reason 
given for rejecting the present application, 
that the applicant’s disregard of the promise 
referred to stamps his moral character as 








<a, 


bad. Had the promise been purely volun- 
tary, it would have been in effect only an 
expression of his intention, with no legal 
ground for holding him to its observance; 
and such declaration of intention not being 
required by law, there is as little ground for 
holding him to it when imposed by the 
court. The distinguished counsel for the ap- 
pellant has logically demonstrated that there 
is an aspect of duress in the action of the 
court requiring the applicant to give sucha 
promise; and duress by the court imposes 
no greater obligation than duress by 4 pri- 
vate person (Horstman v. Kaufman, 97 Pa. 
147). We are unable to perceive any ele- 
ment of moral turpitude in the non-obsery- 
ance of a promise exacted without warrant 
of law, or to regard it as exhibiting a lack 
of the good moral character which the stat- 
ute requires of an applicant for a license. 
Aside from this promise, there was no evi- 
dence before the court as to the applicant’s 
moral character, and there is no assertion 
that the dissenting license judge acted on 
personal knowledge of it. We must regard 
the reason given for refusing the license as 
insufficient under the statute, and as show- 
ing the exercise of an arbitrary instead of a 
judicial discretion. The dissenting judge 
having based his refusal solely on this rea- 
son, it must be assumed that no other exists; 
and as the reason given for rejecting the 
application is without validity in law, it fol- 
lows that the 
granted.” 


license should have been 


The development of the law with respect 
to bicycles is marked by incidents which, in 
some cases, closely border on the ludicrous. 
A case in point is mentioned by the Solici- 
tors’ Journal, that of Treeby v. Hatton, 
which was decided recently by a Divisional 
Court. The appellant, it appears, was riding 
a bicycle at night, without a light, and was 
called upon by a constable to stop. This he 


did not do, and the officer, in order to obtain 
his name and address, caught hold of the 
machine and caused the rider to fall off. 
The question for the court was whether, ut 
der the circumstances, the constable was 
guilty of an assault upon the appellant. The 
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court decided that he was guilty of an as- 
sault, the law giving him no authority to 
arrest or detain a person riding without a 
light, although so riding during certain 
hours is a punishable offense. Section 85 of 
the Local Government Act, 1888, declares 
bicycles to be carriages within the meaning 
of the Highway Acts. Accordingly, a bi- 
cyclist may be punished for a number of 
offenses set out in section 78 of the Highway 
Act, 1835, the most important being that of 
riding at excessive speed. Section 79 of the 
sane act provides that in case of offenses 
“committed against this act” by persons 
whose names are unknown, any person wit- 
nessing the commission of the offense may 
“seize and detain such unknown person.” 
Now, driving without a light is no offense 
under any of the Highway Acts, and so sec- 
tion 79 cannot give authority te seize or de- 
tain an unknown person for such offense. 


It is, however, an offence under section 85%: 


of the Local Government Act, 1888, for a 
person to ride a bicycle during certain hours 
without a light, and the person guilty of such 
offense may be fined forty shillings qn sum- 
mary conviction. The last-mentioned act, 
however, contains no sort of authority to 
any person to stop or arrest an offender such 
as is contained in the act of 1835 in the case 
of offenders against that act. At common 
law a constable can only arrest without a 
warrant in order to prevent a breach of the 
peace, or on reasonable suspicion that the 
person arrested has committed a felony. In 
all other cases a constable can arrest only 
under authority given him by statute, and if 
he arrests a person without authority, he is 
clearly guilty of an assault. As no authority 
so to do exists, it is therefore illegal to arrest 
or stop a bicyclist who is riding without a 
light. This state of things seems due to an 
omission of any such authority by mistake 
from the act of 1888. Such omission practi- 
cally renders useless the provisions of the 
act with regard to the carrying of lights and 


the ringing of bells by bicyclists. Of course,. 


if a policeman sees a man whom he knows, 
and whom he can follow and identify, riding 
without a light, he may take out a summons 
against him. This, however, can only be 





possible in very few cases, and it is certain 
that if the constable has no authority to stop 
the rider, the latter will in most cases refuse 
to obey any call to stop. 


———— = 


Hotes of Cases. 





In Freedman v. The Providence Washington 
Ins. Co., decided by the Supreme Court of Penn- 
sylvania, March 16, 1897, the court held that an 
insurance broker, acting in the line of his busi- 
ness, is the agent of the insured by whom he is 
employed, and not of the insurer, and representa- 
tions made by him in the placing of the insurance 
bind the insured. It was further held that a prin- 
cipal is bound by untrue representations of his 
ugent, irrespective of the knowledge of the agent 
as to their truth or untruth. The court, by 
Mitchell, J., said: “ The learned judge below di- 
rected a verdict for defendant on the ground that 
the misrepresentation upon which the policy was 
procured was a fraud which avoided the contract. 
Tn this he followed the law as settled in Freedman 
v. Fire Association (168 Pa. 249). The fact of 
such misrepresentation is undisputed, though as to 
whether Sturdivant knew it was untrue at the time 
he made it, the evidence is conflicting. The cor- 
cevtness of the instruction therefore depends on 
the :.elation of Sturdivant to the parties. If he was 
the agent of defendant, then there was a question 
for the jury whether he had been informed, or had 
notice, that R. Freedman was a married woman. 
3ut if he was the agent of plaintiff then his knowl- 
edge was immaterial; the plaintiff cannot avoid 
the responsibility of a misrepresentation by her 
own agent, whether made knowingly or not, and 
at the same time claim a benefit arising from such 
nusrepresentation. An of the evi- 
dence shows that the learned judge was clearly 
right in holding Sturdivant to be the plaintiff's 
agent. His own testimony, which is uncontra- 
dicted on this point, shows that Sturdivant was an 
insurance broker, having no special relation to the 
defendant company, but occasionally taking out 
policies in it through its regular agent, for his 
customers when he could not or did not wish to 
place their risks in the other companies which he 
personally represented. He was not at the time 
he procured this insurance, and had never been, 
an agent for the defendant, nor was he acting on 
tliis occasion in behalf or at the suggestion of the 
regular agent, Darte. On the contrary, in solicit- 
ing this insurance he was pursuing his own busi- 
ness as a broker, and, as he says, using his own 
judgment where to place the insurance his custom- 
crs authorized him to procure for them. The 
case is clearly in line with Pottsville Ins. Co. v. 
Minnequa Co. (100 Pa. 137). It is argued by 


examination 


appellant that the judge, in taking the case away 
from the jury, overlooked the decision of this 
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court when the case was here before (175 Pa. 350). 
But what was said there in regard to the knowl- 
edge of defendant that the insured was a married 
woman being a question for the jury, was merely 
narrative in distinguishing the case from one of 
the same name in 168 Pa. 249, and was based on 
the evidence as it then appeared to be.” The 
opinion then proceeds to the subject of waiver, 
and states explicitly that that is the only question 
to be considered. Judgment affirmed. 





In Brewster v. Miller, decided by the Court of 
Appeals of Kentucky in June, 1897 (41 S. W. R. 
3v1), it was held that the fact that an association 
was formed for the purpose of controlling or fix- 
ing the price of merchandise or property, in viola- 
tion of Kentucky statutes, section 3915, gives no 
right of action against the association to one to 
whom it has refused to sell such merchandise or 
property. It was further held that an article of a 
funeral directors’ association providing that the 
members are not to render services for or furnish 
burial material to any person who fails or refuses 
to discharge an existing indebtedness to any mem- 
ber of the association is not unlawful; that one has 
no right of action against a merchant for refusing 
to sell him goods, and that a conspiracy to com- 
pel one to pay a debt he does not owe gives him 
no right of action unless he pays the money de- 
manded. 





The Court of Appeals of the District of Colum- 
bia held, in the recent case of Robinson et al. v. 
Parker, reported in the Washington Law Re- 
porter, that where parties without a special or 
express agreement to form a partnership con- 
tribute a fund to be invested as occasion offers in 
notes, etc., and agree to share the gains and losses 
thereof between them, they thereby become part- 
ners in the view of the law, and that subsequent 
declarations of one or all the parties that they 
were not partners cannot operate to alter or de- 
stroy that relation. The court said: ‘“ What may 
constitute the legal relation of partnership between 
two or more persons in a given matter is a ques- 
tion of both fact and law. Persons may become 
co-partners without a special agreement for the 
purpose, by virtue of the effect which the law 
gives to an undertaking for the use of a common 
capital with division of profits and losses, in con- 
tinuous transactions, though carried on in an inci- 
dental manner. Therefore, if the plaintiffs, without 
a special or express agreement to form a partner- 
ship, contributed a fund to be invested as occasion 
offered, in notes, stocks and the like, and agreed 
tc share the gains and losses thereof between 


them, they thereby became partners in the view of. 


the law, and the court properly instructed the jury 


to that effect, as requested by the plaintiffs.” , 





A noteworthy case is that of Evey v. Mexican 
Central Ry. Co., decided by the United States 


a, 





Ceurt of Appeal, Fifth Circuit (Texas), reported 
in 81 Fed. Rep. 294. The official syllabus is as 
follows: The right of an employe of a railroad 
company, injured in the Republic of Mexico by 
the negligence of the company, to recover in a 
civil action damages for such injury, under the 
law of that republic, may be enforced in a Federal 
court of the State of Texas, having jurisdiction oj 
the parties and of the subject-matter; that law 
being neither so vague and uncertain nor so dis- 
similar to the law of the State of Texas as to pre- 
vent it from being so enforced, and both parties 
being citizens of the United States. A dissimilar- 
ity between the law of another country and the 
law of a State, in the Federal court of which it is 
sought to be enforced, will not prevent such en- 
forcement, unless the dissimilarity is so great as 
to conflict with the settled public policy of that 
State. The fact that a person injured by the negli- 
gence of a railroad company in another country 
might sue in that country is not sufficient to pre- 
vent him from suing in a United States court, par- 
ticularly where the company owns and operates 
part of the same line of railroad in the State in 
which the suit is brought. The provision of the 
Penal Code of Mexico (art. 306) that the required 
condition that the damages and injuries shall be 
actual “shall not prevent that the indemnization 
of subsequent damages and injuries be exacted by 
a new suit when they shall have accrued,” has ref- 
erence only to damages for injuries that develop 
after the first suit. The fact that the law of an- 
other country provides for the recovery in a 
second suit of damages for injuries which develop 
after the first suit does not prevent the person 
injured from suing in a court of this country, in 
which all damages must be recovered in one suit, 
as that provision of the foreign law relates merely 
to the remedy, and cannot govern here. The pro- 
vision of the Penal Code of Mexico (art. 313) that 
the judges “shall endeavor that the amount and 
terms of payment be fixed by agreement of the 
parties,” relates merely to procedure, and not even 
to the remedy, and therefore does not control in 
an action in a United States court arising under 
the law of Mexico. The fact that acts of negli- 
gence for which the laws of Mexico give a civil 
remedy constitute also a crime under the laws of 
that country does not prevent the person injured 
from maintaining a civil suit therefor in a United 
States court, the liability not depending on the 
criminal prosecution or conviction of the defend- 
ant. The fact that the provision of the Penal Code 
of Mexico (art. 323), that the judge may award, a 
“extraordinary indemnity,” any sum that he may 
determine, considering the “social position” o 
the person injured, is against the policy of ow 
law, is no obstacle to a suit in a United States 
court to enforce a right given by the law of Mex 
ico, there being no prayer for such extraordinary 
indemnity. The fact that the Mexican courts aft 





not governed by precedent, and have no reports 
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of adjudicated cases, is not an obstacle to an ac- 





stating that she gave her $25,000 in bonds and 


tion in a United States court to enforce a right | had placed them in her box. Justice Chase, before 


given by the laws of Mexico. 
State court that a law of another country is op- 
posed to the policy of the State, and cannot be 
enforced there, are not controlling in the Federal 
courts, the question of international comity being 
controlled by international law and custom. 

A similar question, mentioned by the Ohio Law 
Journal, was recently before the Supreme Court 
of Michigan, in the case of Turner vy. St. Clair 
Tunnel Co. In that case the defendant was en- 
gaged in constructing a tunnel under the St. Clair 
river between the State of Michigan and the Prov- 
ince of Ontario, in the Dominion of Canada. So 
engaged, the agent of the defendant sent the plain- 
tiff, who was in its employ, on the American side, 
to the Canadian side to work at that entrance of 
the tunnel, and while so working there the plain- 
tiff was injured. It is held that, whether or not 
the defendant is liable in damages for the injury 
on the ground of negligence in putting the de- 
fendant upon dangerous work, was to be deter- 
mined in accordance with the law of Canada. 

An interesting legal controversy over a con- 
ditional gift of money has just been decided in 
New York. In the spring of 1885 Miss Helena 
Flint answered an advertisement of Miss Eleanor 
M. Ruthrauff’s, which offered her services as pro- 
fessor of music for a home through the summer 
months. An arrangement was then made by 
which Miss Ruthrauff taught Miss Flint’s little 
cousins during the summer. After that she con- 
tinued to live with Miss Flint as companion, and 
kept house for her. Miss Ruthrauff first got an 
allowance of $10 a month, which was soon in- 
creased to $50 a month. Their relations became 
more and more intimate, and in the spring of 1889 
Miss Flint made her will. in which she gave to 
Miss Ruthrauff a legacy of $25,000 absolutely. 
Miss Ruthrauff made her will about the same time, 
giving all her property to Miss Flint. There were 
talks between the two afterward regarding possible 
objections to the will by Miss Flint’s relatives, 
and in December, 1890, Miss Flint took from her 


The decisions of a | 


| 








box at a safe deposit vault $10,000 in bonds and | 
gave them to Miss Ruthrauff to put in her box, | 


saying: “ These bonds are provisionally for you in 
case of my death; you may have the coupons and 
deposit them to your credit at the bank; I shall 


cease paying you the allowance and the coupons | 


will take the place of those payments.” The fol- 
lowing December she took $15,000 in bonds from 
her box, and they were. put in Miss Ruthrauff’s 
box, Miss Flint saying that “the bonds were pro- 
Visionally for Miss Ruthrauff in case of my death; 
that she could not have the coupons, as I needed 
them for household expenses; I shall now change 
my will and leave out the provision I made for 
you of $25,000.” Shortly afterward Miss Flint 


gave to Miss Ruthrauff a paper signed by her, ' 


whom Miss Flint’s suit to recover the bonds was 
tried, holds that Miss Flint intended to and did 
make to Miss Ruthrauff a valid gift of the bonds, 
subject to the income on $15,000 being retained by 
her during her life, and subject to the gift being 
entirely defeated if Miss Ruthrauff died before her; 
and that a trust was created to carry out such in- 
tention. The money is directed to be turned over 
to the Union Trust Company as trustee, Miss 
Ruthrauff to have the income on $10,000 during 
her life and Miss Flint to have the income of 
$15,000 for life. Miss Flint is to have the principal 
if she outlives Miss Ruthrauff, otherwise the prin- 
cipal is to go to the latter. 

The Supreme Court of Michigan held, in the 
recent case of Murfin v. Detroit and Erie Plank 
Road Company, reported in the Detroit Legal 
News, that a statute providing that tollroad com- 
panies may exact toll from “ persons traveling on 
their road * * * for any vehicle, sled, sleigh or 
carriage drawn by one or two animals,” * * * 
etc., does not authorize such company to charge 
toll for the use of its road by persons riding bi- 
cycles. The court said: “ There is nothing in this 


| act that gives the right to charge toll against 


pedestrians, and we have never heard it claimed 
that such charges were made. Nor have we known 
of toll being charged for wheelbarrows or cars or 
handsleds or baby carriages propelled by human 
agency, though a good road is as essential to these 
as to bicycles. * * * The bicycle is not subject 
to the payment of toll by the strict letter of the 
act. Neither is the motor-cycle, yet we incline to 
the opinion that payment of toll by the driver of 
the latter is within the spirit, while such payment 
by the user of the former is not, because of the 
apparent intention to confine the payment of toll 
to those who do not depend upon their own pow- 
ers of locomotion for the propulsion of the vehicle 
used. The views seem to receive significant sup- 
port in the fact that we find few cases where the 
question has arisen. The bicycle has been used as 
a road machine for a quarter of a century, and we 
cannot conceive of the users submitting to a gen- 
eral practice of charging toll without protest that 
would have led to an adjudication of the question. 
Furthermore, we have never heard that it was the 
practice of the companies to charge toll, and we 
have reason to believe that this company is no 
exception, but that the cause is here to ascertain 
whether the company may safely provide excep- 
tional facilities for wheelmen with the expectation 
of collecting toll.” 


————__ > —_—_ 


INTERNATIONAL ARBITRATION. 


T* the defeat of the general arbitration terms 
between this country and England, after an 
entirely satisfactory preliminary settlement of the 
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same by the representatives of both contracting 
parties, and after obtaining every reasonable con- 
cession claimed in the interest of this country, 
the senate of the United States shows to the world 
that the spirit of jingoism has a strong hold on 
that august body, and the popular cartoon repre- 
senting Uncle Sam in his usual dress, and with 
his usual grin, strutting about with a chip on his 
shoulder, is emblematical of the action of those 
supposedly grave and dignified senators who s» 
belligerently opposed the treaty. 

It is now some time since the adverse action of 
the senate upon this international matter, and 
perhaps the whole subject may now be considered 
as somewhat out of date. But it is not out of 
date at all. The only thing out of date is the 
action of the senate. It is the opinion held by 
many men of public character and life, that the 
United States senate has made no greater mistake 
than when it deliberately refused to join hands 
with the foremost nation in Europe in the friendly 
grasp of complete understanding; and thus to 
show to the nations of the world the attitude of 
the great English-speaking nations, foremost in 
civilization, upon all future matters of difference. 

From out of the dark ages of history have come 
the civilizing influences of Christianity, and fore- 
most among the nations to uphold the cause of 
Christianity was the Anglo-Saxon. The principle 
that a nation’s honor could only be upheld by a 
resort to war, so long the rule of action among 
the nations. of the world, was inimical to the 
beautiful precepts of the religion founded by the 
Christ, and must inevitably give way, as other 
like rules of action have given away, to those 
rules of action more consonant with the teachings 
of Him who commanded that we should love our 
neighbors. 

With the progress of civilization, war has now 
come to be regarded, except in extreme cases, and 
where nations of a less degree of civilization are 
concerned, as a relic of the barbaric ages, and to 
be avoided, unless attacked and a nation’s honor 
is at stake. But there are governments of the 
peoples of the nations of the world which do not 
at all times represent the intelligent, Christian 
character of the people governed. Political 
scheming and trickery, and the ambition of those 
who rule, with, perhaps, internal dissensions and 
licentiousness, are a menace to the peace of 
nations, especially of the old world at all times 
But with the two foremost nations in civilizing 
influences standing together advocating and prac- 
ticing this new and better scheme for the arbitra- 
ment of international difficulties, the influence 
upon other nations of the world would have been 
incalculable. 

Both nations have proved in many battles the 
soldierly quality of their people. There are now 
no reasonable grounds for any feeling of antogo- 


nism between these two nations: none at all, ex- 
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cept it may be that feeling which naturally arises 
in the course of business competition between 
individuals. These nations have the broad waters 
of the Atlantic rolling between them. They oc- 
cupy such relative places upon the map of the 
world as to peculiarly fit them for the practice 
as between themselves, and the promulgation 
among all the other nations of the earth of the 
great doctrine of arbitration of international 
disputes. 

Besides this, both nations are founded upon the 
religion taught by the life and works of Christ. 
and are the recognized exponents of the same. 

What might have been saved to at least one 
nation interested in the Franco-Prussian war had 
France listened to the friendly interposition of 
Great Britain! Nothing but a feeling of jealousy 
and unrest divided these two nations into hostile 
camps. There was no injury to redress, at least 
upon the part of France. Why should these hosts 
come together in deadly strife, sacrificing precious 
life and laying waste beautiful country? To sat- 
isfy a mere whim of offering sacrifice to a nation’s 
honor, or better, perhaps, as no one had been 
really dishonored in the interchange of civilities 
between the countries interested, the strife was 
rather to determine the relative merits of the 
German needle gun or the French chassepot, as 
the historian has reported that in one battle be- 
tween French and German soldiers armed as 
aforesaid there were forty thousand brave men, 
about an equal number on both sides, the flower 
of two great countries, killed in one summer's 
day by the use of these excellent arms. It would 
seem as if the only party really satisfied by this 
display of a nation’s honor was the devil himself. 
Tt was an even thing, so far as the guns were 
concerned. But what thought the people of 
France and Germany when they heard these tid- 
ings from the frontier? Did they not ask them- 
selves why this awful sacrifice upon the imaginary 
altar of a nation’s honor was required? Was there 
no other and better method to uphold a nation’s 


honor? Did they count the cost in precious 
human lives? Did they wonder at the reasoning 
of those in official authority, whose orders 


plunged into bloody strife two great peoples, a 
large portion of whom profess the religion of 
Christ, to satisfy a mere whim of outraged honor? 
The Franco-Prussian war is referred to here be- 
cause it serves so well to illustrate the utter ab- 
:urdity, we would say, were it not so terrible in 
consequences, for two great nations in this age of 
civilizing influences, professing the religion of 
Christ, and making use of the most destructive 
armament which the ingenuity of man can devise 
for the very purpose of rendering a resort to waf 
unnecessary, to deliberately go about doing that 
which at all other times the laws of these self- 
same nations regard as the most indefensible. 
The Franco-Prussian war was the most causeless 
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and destructive war of modern times. The few 
wars that have been fought since the world began 
which have resulted in any permanent good to 
mankind, were to settle principles now no longer 
questioned among civilized nations, and even 
these came with the order of evolution from the 
dark ages. 
The war of secession in this country should 
have been avoided. But its causes were deep- 
rooted in tradition and sectional jealousy. The 
sed that produced the fruit of sectional strife had 
been sown many years before the terrible harvest 
which followed. 
Deep-seated in human nature is the warlike in- 
tinct. And in any community, society or nation 
where the recognized rule of settlement of dis- 
putes is a resort to this method, all better counsel 
and all peaceful efforts are swept aside by the 
violence of brutality. 
One need only to study the faces and actions 
fa mob intent upon doing violence to life to 
acquire a feeling of fear, and at the same time a 
feeling of contempt, for this brutal instinct of his 
fllow-man. This same brutal instinct cries for 
War is the manifestation of the brute part of 
nature. And all of the philosophy of 
Hogel, De Maistre and Von Moltke cannot make 
tt otherwise. 
We have grown wiser with the advance of time, 
and to-day know that there are other means of 
settling international difficulties than to emulate 
other nations in systematic homicide. It has been 
the policy of the American government to avoid 
war. The people of this country are a peace- 
loving people, although they have taught the 
world to respect them in arms. It has been de- 
monstrated by the American Republic that a great 
lemocracy may be governed by law alone. We 
have fostered free speech and a free press until 
the world gapes at us in amazement. We have 
introduced other amazing features into “a govern- 
ment by the people”’ which other nations are at 
last learning Unconsciously the 
nations of the world are looking to us with favor 
and following in the lead of the young Republic. 
To-day we have no cause to fear any army or 
navy of the world. We have shown our strength 
in war. But that which has rather impressed the 
nations of the world has been our devotion to 
veace. And a remarkable fact of our country’s 
history is that we have always advocated arbitra- 
tion as the only reasonable method of adjusting 
disputes between nations. It may well be in- 
wired of the present senate of the United States 
ff they gave due consideration to the historical 
nsition of this country upon the propositions 
‘thmitted to them in the proposed treaty of gen- 
ral arbitration between this country and Great 
Britain 


war. 
man’s 


to respect. 


Over one hundred years ago the young 








Republic adopted the method of arbitration fn 
settling disputed questions with Great Britain. 











And this policy has been followed ever since, and 
through it all the good sense of the Anglo-Saxon 
and his descendants has shown as a beacon light 
to other nations. 

To the honor of Great Britain be it said that 
she, too, has consistently kept her agreements 
and supported the policy of arbitration estab- 
lished between the two governments. 

These two great English-speaking nations 
have, upon all occasions of disputes between 
themselves, adopted this method of settlement, 
and have endeavored, so far as was consistent 
with national dignity, to impress other nations 
with the importance of adopting a like system. 

Through the united efforts of the two nations 
the principles of international law have become 
well settled. And now, at the close of the present 
century of the world’s history, no more important 
work, as affecting the intercourse of nations, 
could have been accomplished than for these 
kindred nations to have clasped hands in a union 
of sentiment upon these principles forever. 

The lesson taught in the matter of the Geneva 
award, it seems to us, should have had more influ- 
ence with those members of the American senate 
who opposed the treaty with such bitterness. 
That arbitration settled some very grave ques- 
tions, and at a time when this country was in no 
condition to enforce her demands from Great 
Britain. It was certainly not the fear of war 
which led Great Britain to acquiesce in and accept 
the terms of that court of arbitration. But in 
justice to them, be it said again, the English gov- 
ernment, upon being advised of the injury and 
her liability under treaty provisions, gracefully 
end justly accepted the findings of the court, and 
paid the award—one of the most conspicuous 
instances of the working of international arbitra- 
tion on record. 

Were our mindful of the lessons 
taught in the settlement of this Geneva award? 
Had the senators from the rotten-borough and 
sage-brush States of Montana, Kansas, North and 
South Dakota, Nevada, Utah and Idaho, whose 
combined population by the last census returns 
was less than two and one-half millions, a just 
appreciation of the services they were rendering 
the people of this country, and their constituents, 
when they opposed action of the American -senate 
in adopting a measure so fraught with conse- 
quences to humanity, and the adopting of which 
would have reflected credit ahd honor upon 
themselves? 

Nothing different, perhaps, could be expected 
from the senators from the Bourbon States, 
attitude of hostility towards President 
Cleveland furnished them with ample reason for 
a betrayal of the trust reposed in them by the 
people. In justice to the senate as a body, be it 


senators 


whose 


remembered that a large majority favored the 
treaty, though in amended form. 


It required a 
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two-thirds vote to pass the measure. The vote 
showed the defeat of the treaty by a few votes, 
although the session of the senate at which the 
vote was taken was held in secret. Press reports 
have it that twelve Democrats, nine Republicans 
and five Populists voted to defeat the measure. 
With the action of these senators was mixed np 
a good deal of the myth of Jack the Giant Killer, 
and smelling the blood of an Englishman turned 
their heads completely. This sort of patriotism 
is but little above that manifested by the inhabi- 
tants of the South Sea 
tastes. 

It is safe to say that the action of the senate is 
not an expression of the will of the people of this 
country. Both great political parties were in sub- 
stantial accord as to the advisability of this 
country agreeing to such treaty relations with 
England. The moral and patriotic sentiment of 
the people, as expressed in different ways, ap- 
proved of such a course. But the Cleveland ad- 
ministration seemed, as it were, destined to pass 
into history without the accomplishment of any 
great fact. In this instance, at least, the result is 
a shame to those who accomplished it, and the 
quickening of the consciences of those responsible 
for the defeat of arbitration between these coun- 
tries will not add anything to their feeling of self- 
respect. The conglomerated opposition of the 
silver sentiment, resentment towards the Cleve- 
land administration, and jingoism have defeated 
the popular will and at the same time destroyed 
faith in the United States senate. 

To urge the plea that it is for other nations 
rather than ours to give pledges of peace is beg- 
ging the question. The proposed measure was 
not a mere pledge of peace. It was a policy <f 
international government intended to be recom- 
mended to the world of nations —a policy de- 
manded by the progress of civilizing influences. 

In the meantime the art of war has reached a 
high state of perfection. And the ingenuity of 
man is nowhere more manifest than where he de- 
vises means for dealing death to his fellow-men. 
The rapid-fire gun and the gun with the ex- 
plosive bullet insure a speedy means of offering 
sacrifices on the altar of a nation’s honor. The 
Canet gun of the French army will throw a shel] 
loaded with 300 bullets five times a minute, and ‘s 
warranted to make angels of those opposed it 
7,000 yards. Herr, Krupp has offered this gun 
of the Frenchman odds as against a recent and 


Islands of cannibalistic 


secret invention of his own, adopted by the 
German government, as a_ substitute for any 
needed arbitration between the two nations. 


What does all this mean? France and Germany, 
with vast armies, ready to fall upon each other 
with the deadly contrivances of modern times to 
blot out life. What a commentary upon the 
claims made of the spread of the gospel of Christ. 


To-day the United States and Great Britain are 





=n 


striving to crown the glorious achievemenrs of 
the closing century with a compact among nations 
which will bind them in a brotherhood, with ties 
more consonant with the doctrine of the Christian 
religion and in better harmony with the progress 
of intelligent thought. Homicide between nations, 
that the Franco-Prussian 
struggle, is opposed to all right conception of how 


such as witnessed in 

a nation’s honor should be upheld and of inter- 

national comity. Percy L, Epwarps. 
Owosso, Micn., August, 1897. 
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RIGHT OR LEFT-HANDEDNESS IN THE 
DETECTION OF CRIME. 


By CLARK BELL or THE New York Bar. 


|* studying a wound, from which death results, 

where the facts are not proven, arid deductions 
must be made from the wound itself, the state of 
the body, the environment at death, and the char- 
acter of the fatal act — every circumstance, every 
fact and minutest details considered —the silent 
language of the cadaver, the wound, its minute 
description and careful study, lead to the 
detection of crime, in obscure and doubtful cases. 


may 


If the blow was inflicted by a weapon, how was 
it struck? what was the position of the body at 
the time the blow was struck? is not infrequently 
of great importance and interest. 

It sometimes becomes of importance to estab- 
lish whether right or left-handedness existed, or 
whether both hands could be used equally well in 
handling a weapon, pen, or for other purposes 
Dr. J. N. Hall, of Denver, one of our best authori- 
ties, in treating of this subject says: 

“The matter has generally been settled by the 
production of witnesses, who have testified freely 
in many cases to a given condition, when an equal 
number of witnesses has been brought forward 
who have testified to an opposite condition. In 
many cases the question could be better settled by 
an examination of the prisoner, if such an exami- 
nation could be obtained, or of the corpse, in case 
this became desirable, by a study of the cicatrices 
upon the hands, such as are inflicted by every man 
who handles tools of every kind, but especially the 
pocket-knife. Although most left-handed boys are 
taught to write with the right hand, I believe the 
knife is commonly handled with the left hand in 
such cases by the left-handed, and many tools are 
used in a similar manner in various trades. In 
women the study could not be expected to be of 
so much value, and still it has proved to be fairly 
I should say further, 
that in the cases of professional and other men, 
not much given to the handling of tools, cicatrices 
may not be found, although in America, as long 
as the Yankee retains his reputation for whittling 
upon every possible opportunity, they will be pres- 


conclusive in many cases. 


ent in most cases, and furnish more conclusive 
I have found 


testimony than can be given orally. 
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these knife-cuts, as one would expect to find 
them, upon the radial side and dorsum of the fore- 
finger, upon the ulnar side of the thumb, and to a 
less extent upon the dorsum, particularly about 
the knuckle, and in many cases upon the radial 
side and dorsum of the middle finger. It should 
be stated that, because of the fact that both hands 
present scars upon some parts of their surface, a 
decided preponderance of linear cicatrices upon 
one side should be necessary to justify a conclu- 
sion that implements were constantly used in the 
other hand, and such a preponderance we have 
found in most of the cases examined. 

“The proposition that we should find, in most 
cases, scars upon the hand not holding the imple- 
ment, seems so reasonable that it should require 
but little proof; but, more in order to learn in 
what proportion of cases we should be able to 
form an opinion, I have collected the following 
one hundred successive cases, with the assistance 
of Drs. Will F. Hassenplug and S. D. Hopkins, 
who have done very careful work in the exami- 
nation of the fifty cases which they have contrib- 
uted to my list, many of which cases they have 
shown to me. In the cases in which the cicatrices 
greatly predominated upon the left hand, generally 
in a ratio of from four to twelve or fifteen upon 
this hand to one to four on the right hand, we 
have simply stated the case to be right-handed, as 
they have invariably been, while in case the oppo- 
site condition existed, the great majority existing 
upon the right hand, we have called the person 
left-handed, without error, excepting as is herein- 
after stated in connection with ambidexterity. 

“The 100 cases were divided as follows: Males, 
88; females, 12. (a) Right-handed, that is, with 
such a preponderance of scars upon the left hand 
that no doubt could exist, 78. (b) Left-handed, 
where the opposite condition existed, 7. (c) Cases 
without scars enough upon either hand to make a 
decision possible, 8. (d) Cases in which the com- 
paratively even distribution of the scars between 
the right and left hands made the question doubt- 
ful, and in which it was correctly assumed, never- 
theless, that the person had originally been left- 
handed, and had since tried to use the right hand, 
6. (c).Case in which many scars were found upon 
both hands, and yet the patient was right-handed 
(our assumption of left-handedness in this case 
being erroneous), TI. 

“Thus, of the 100 patients, we may at once 
throw out eight who had no marks to guide us; 
and one whose scars were equally distributed, who 
was right-handed, and six similar cases who were 
left-handed, leaving 85 cases in which a positive 
decision was arrived at, in every case the decision 
having been correct. Further, of the seven cases 
in which the scars were nearly evenly distributed 
between the two hands, and which were presumed 
to be left-handed, six were actually so, so that the 
seventh subject in this group was the only one in 
whose case error really existed. 





“Tt must be noted further that many men claim 
to be right-handed who still use the knife with the 
left hand, which would presumably indicate that 
such subjects would use a weapon in attacking 
another person with the left hand, and especially 
so as, in times of excitement, it is well known that 
artificial habits give way to those natural to one 
in his earliest years. In a very large percentage 
of cases, one may with great certainty affirm that 
natural right or left-handedness exists, and in most 
of the cases presenting scars upon both hands in 
approximately equal numbers, is safe in stating 
that the probably originally  left- 
handed, but learned to use the right hand only 
after having inflicted many cuts upon it through 


person was 


the use of the left, or possibly continues to use the 
left at times. It may prove that, in some occupa- 
tions, the habitual use of edge-tools in the left 
hand may call for a modification in these state- 
ments.” 

De. J. NM. Hall approvingly Dr. 
Catharine F. Hayden, who says that in women the 
forefinger of the hand in which the needle is not 
held shows the marks of the needle, although these 
would wear away in a short time if sewing were 
suspended, not being true cicatrices. “ Dr. J. N. 
Thomas has also mentioned that he has seen, in 
the hands of and engravers, in 
which the tool was not held, the scars of pricks 
made by the implement in question. Obviously 
the occupation of the person would have an im- 
portant bearing in this connection.” 

— From Advance Sheets Clark Bell's 12th Am. Edition 

Taylor’s Medical Jurisprudence. 


also. cites 


wood-carvers 
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CONSTRUCTION OF SECTION 2555, CODE 
CIVIL PROCEDURE. 


A SurroGAte’s DECREE DIRECTING THE PAYMENT 
or Costs May Be ENFrorcep BY CONTEMPT 
PROCEEDINGS. 

New Yorxk SupreME Court — APPELLATE Divi- 

SION — FIRST 

June, 1897. 

Present: Hons. Charles H. Van Brunt, P. J.; 

Pardon C. Williams, Edward Patterson, Morgan 

J. O’Brien and George L. Ingraham, JJ. 


DEPARTMENT. 


In the matter of the application for the removal of 
J. Lee Humireville, as executor, etc., of Mary J. 
Havemeyer, deceased. 

Appeal from order of the surrogate adjudging 
J. Lee Humfreville guilty as of a contempt of 
court, and directing that he be committed by the 
sheriff of the city and county of New York to the 
common jail, and there be detained in close cus- 
tody until he pay certain moneys. 

Abram Kling (of counsel) for appellant; Henry 
H. Whitman (of counsel) for respondent. 


O’Brien, J. — The single question presented on 
this appeal is whether a decree of the surrogate 





156 


THE ALBANY LAW JOURNAL. 








directing the payment of costs may be enforced 
by contempt proceedings. As a matter of first im- 
pression, we should be inclined to answer this in 
the negative; and this impression is strengthene4 
by our recollection that, prior to the adoption of 
the present Code, and pursuant to the provisions 
of the Revised Statutes, no person could be ar- 
rested or imprisoned for the non-payment of cosis 
awarded in an action or special proceeding; and 
by section 15 of the Code of Civil Procedure it is 
provided: “ But a person shall not be arrested or 
imprisoned for the non-payment of costs awarded 
otherwise than by a final judgment, or a final 
order, made in a special proceeding instituted by 
State writ, except where an attorney, counselor or 
other officer of the court is ordered to pay costs 
for misconduct as such or a witness is ordered to 
pay costs on an attachment for non-attendance.” 
The proceedings for the removal of Mr. Hum- 
freville as executor cannot be brought within any 
of the clauses of this section so as to authorize, 
under it, his imprisonment, because the moneys 
directed to be paid were the interlocutory costs 
and disbursements arising upon an appeal from 
an order of the surrogate in proceedings pending 
in the Surrogate’s Court; and there are many cases 
which hold that, under the Revised Statutes and 
before the enactment of the second part of the 
Code, there was no authority to punish as for a 
centempt for the non-payment of costs, even 
though such costs were provided for by an order 
or a decree. By the provisions, however, of the 
second part of the Code, enacted in 1880, and un- 
der section 2555, the courts have recognized in 
every case, so far as we have had our attention 
called to it, the power of the Surrogate’s Court to 
enforce a decree, including a direction as to the 
payment of costs, by a contempt proceeding. in 
the Matter of Kurtzman (2 St. Rep. 655), where 
the question was presented as to the power of the 
surrogate to punish an administrator for contempt 
for failure to pay an allowance to a special guard- 
ian under a decree, the late General Term in this 
department said: ‘“ Whatever doubt there may 
have been before the Code as to the power of the 
surrogate to punish an administrator for contempt 
in proceedings of this character, there can no 
longer be any doubt as to such power and its ex- 
tent.” And Mr. Redfield, in his work on Surro- 
gate’s Court, says (p. 876): “ But payment of the 
costs awarded against a party by a final decree, 
e. g., a decree granting probate, may be enforced 
by attachment.” While the Matter of Dissosway 
(ot N. Y. 235) is not an authority, it furnishes a 
strong argument for the construction given to the 
section by the surrogate. That was a contest be- 


tween Dissosway, a creditor, and one Hayward, 
as to the qualifications of the latter to receive let- 
ters testamentary. The proceeding terminated in 
a decree awarding letters to Hayward, and direct- 
ing Dissosway to pay $715.60 costs and disburss 
A motion was then made to punish him 


ments. 





te 


as for a contempt for his failure to pay such costs, 
which was granted. The matter came before the 
Supreme Court on habeas corpus. The Court of 
Appeals, referring to the various sections of the 
Code, intimated no doubt, but, on the contrary, 
seemingly recognized the power of the surrogate 
to enforce such a decree by contempt proceedings 
but held that, as no proper foundation in that in- 
stance for the proceeding had been laid by the 
issuance of an execution, as provided in section 
2555, the order discharging Dissosway from arrest 
was proper. 

Although the power exercised by surrogates is 
only that conferred by statute, and is limited 
thereby. we think that the language of the sections 
relied upon will justify the construction placed 
upon it by the surrogate in this proceeding. By 
section 2554 of the Code it is provided that a de- 
cree directing the payment of a sum of money into 
court, or to one or more parties, may be enforced 
by an execution against the property of the parties 
directed to make the same. By section 2555 it is 
provided that a decree of the Surrogate’s Court 
directing the payment of moneys may be enforced 
by serving a certified copy upon the party agaiast 
whom it is rendered, and if he refuses or wilfully 
neglects to pay it, by punishing him for a 
tempt of court; first, where it cannot be enforced 
by execution; second, where part of it cannot he 
so enforced by execution; and third, where an 
execution returned wholly or 
partly unsatisfied. 

It is insisted, however, by the appellant that the 
payment of money as provided by this section of 
the Code has reference only to moneys belonging 
to an estate of which the party was either executor 
or trustee, which moneys he holds in trust for the 
berefit of some third party, and has no application 
to a case in which there has been a non-payment 
of interlocutory costs in a proceeding pending in 
the Surrogate’s Court. This view is sought to be 
upheld by the case of Watson v. Nelson (69 N. Y. 
537), and many other cases that might be referred 
to, relating to the statutory powers of surrogates 
as they existed under the Revised Statutes, which 
as before stated, have been superseded by the enact- 
ment of the second part of the Code in 1880.. We 
do not find in the language used any limitation as 
to the kind or nature of the money to be paid. It 
is in the broadest terms and would include costs 
or any sum of money which by a final decree was 
directed to be paid. We do not understand that 
there is any contention, but that the direction to 
pay the money was by a final decree. Therefore it 
comes expressly within the terms of the sections: 
and we fail to find any language that could be con- 
strued into a limitation of the general power thus 
conferred, or that would make it applicable only 


cor- 


issued has been 


in cases where the decree has reference to moneys 
belonging to an estate of which the party is either 
executor or trustee, which moneys he holds in 
trust for the benefit of third parties; but it is 
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equally applicable to the payment of all sums of 
money, whether costs or otherwise, included in 
and directed to be paid by a final decree. 

The suggestion that the decree is defective be- 
cause it provides for the payment to the petitioners 
or their attorneys, and that this is not equivalent 
to a judgment that Humfreville has refused to 
obey any decree of the surrogate by which th« 
rights of any of the respondents have been im- 
peded or impaired, we think is without force. 
Even if that direction were irregular, it could fur- 
nish no defense to the proceeding to enforee the 
decrec: for assuming such a direction to be im- 
proper, the appellant’s only remedy would be by 
appeal of a motion to correct the decree. The de- 
cree was not void and could not, therefore, be dis- 
regarded by reason of any such irregularity 
(People v. Berger, 53 N. Y. 404; Ferguson v. 
Cummings, 1 Dem. 423.) Nor do we think that 
any of the other grounds of irregularity suggestel 
are fata! to the order appealed from, which is based 
on service of the decree and demand, and upon an 
order to show cause, which is the practice authcr- 
ized by the Code. 

Our conclusion, therefore, upon the merits, tak- 
ing the language of the sections relied upon, is 
that the Code as now existing has conferre.] upon 
the surrogate power to enforce a decree directing 
the payment of costs by proceedings for coniempt, 
and that, therefore, the order of the surrogate 
must be affirmed, with costs and disbursemenis. 

All concur. 


a 


INSTRUCTING THE JURY. 


\ R. ELLIS H. KERR, a well-known attorney 
lI of Southwestern Ohio, who has been in 
Geneva, this State, the last week on important 
professional business, tells a story involving two 
prominent lawyers of the Dayton (Ohio) bar 
which is interesting to lawyers outside of Ohio. 
For the purposes of the story we will call one Mr. 
Nerve and the other Mr. Van Shirk. 


A couple of 
cents of these attorneys 


“swapped” horses; as 
a result a difference arose between them 
roused the “Irish” in each to such a degree 
the matter could be settled only by a lawsuit. So 
action was begun before a well-known, but some- 
what eccentric, justice of the peace in Clay town- 
ship, Montgomery county, and the two prominent 
attorneys were engaged by the respective parties 
to look after their interest. The matter at issue 
was trivial, the whole amount involved not ex- 
ceding $10, and the attorneys resolved to get all 
the fun out of the case possible. The justice of the 
feace before whom the action was to be tried was 
known to have an aversion to instructing juries in 
cases tried before him; in fact, had always refused 
to do so; and the two prominent attorneys con- 
cluded they would have some sport with the 
“granger justice” by that the jury 
should be instructed. It was arranged that Mr. 


which 


insisting 


XU 





Nerve, who represented the plaintiff, should re- 
quest that the jury be instructed, and that Mr. 
Ver Shirk should join in the insistance for in- 
struction. The trial was tedious and wearisome to 
all concerned, and when the attorneys had 
summed up, Mr. Nerve said: “ Now, Mr. Justice, 
it is necessary that you give the jury instructions 
before they retire to consider their verdict.” 

“Wall, I never ha’ gin the jury no ‘structions, 
an’ I guess it ain't necessary here. Besides, I don't 
‘sider mysel’ competent to ‘struct this ‘ere jury; 
they've heerd the evidence, an’ they knows as 
niuch about the case as I do.” 

“Oh, but you must.” chimed in Mr. Van Shirk, 
‘or the verdict won't be legal; and we want a 
verdict that'll stick whichever side gets it.” 

“Wall,” drawled the justice, “I never gin no 
‘structions yit, and my verdicts ‘ve stuck afore 
now, an’ I guess this one’ll do the same ‘thout no 
*structicns.” 

30th the prominent attorneys insisted that the 
verdict would not be valid unless the jury were 
instructed, and pressed the old ‘squire so hard in 
the matter that he finally said: “ Wall, ef I mus’ 
‘struct the jury, I mus.” Then turning to the jury 
he .said: “Gentlemen uv the Jury: You're as 
comp'tent ter pass on this ’ere matter as I am; but 
as I'm required to ’struct you ’pon ‘t, I say ter ye, 
gentlemen uv the jury, this ’ere’s a case that the 
court ner you never should ’ave been bothered 
with. No, gentlemen, it never should a been 
brought. But since it has a been brought, an’ I’m 
requir’'d to ‘struct yers, I say to yers, gentlemen 
uv the jury, that if yers berlieve what Mr. Nerve 
has said, yers'll bring in yer verdict fer the plain- 
tiff; an’ if yers berlieve what Mr. Van Shirk says, 
yeis ll bring in a verdict fer the defendant; but ef 
yers are like I am, an’ don’t believe a d—d word 
neither on ’em said, then I don’t know what in 
h— you'll do.” ; 


LEGAL CRUELTY. 


HE house of lords has stereotyped the narrow 
definition of cruelty which was used by the 
majority in the Court of Appeal in refusing the 
redress to which Earl Russell was, according to 
the common-sense of mankind, entitled against his 
wife, says the Solicitors’ Journal. According to 
the rule laid down by Lindley, L. J., “ there must 
he danger to life, limb, and health, bodily or men- 
tal, or a reasonable apprehensien of it, to consti- 
tute legal cruelty. Without cruelty in the physi- 
cal form a man cannot on this ground obtain a 
decree for separation against his wife or a wife 
against her husband. The facts in the present 
case which have evoked this decision were suc- 
cinctly stated by the lord chancellor. The Coun- 
tess Russell “persistently made accusations 
against her husband, which, if believed, would 
drive him from human society; she made them 
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where they would be most likely to be spread 
abroad; and as, both in criminal and civil jurispru- 
dence, people are taken to intend the reasonable 
consequences of their acts, she must have con- 
templated that all who encountered her husband 
would regard him with loathing and horror. 
She did this, as the jury have found, without any 
belief in her abominable and disgusting accusa- 
tions, and with a base motive of extracting better 
pecuniary terms from the husband she thus vilely 
slandered.” Yet this, the majority in the Court 
of Appeal and the majority in the house of lords 
have held, does not constitute cruelty of which, 
when standing by itself, the court can take cog- 
nizance in a matrimonial cause. Pollock, B., 
when directing the jury, took a bolder course. 
The evidence offered, he directed them, was evi- 
dence of cruelty; the jury returned a verdict in 
accordance with this direction, and Earl Russell 
obtained at the outset a decree for judicial separa- 
tion. But in the Court of Appeal Lindley and 
Lopes, L. JJ., concurred in the narrow view above 
stated, and only Rigby, L. J., was in favor of the 
decree. In the house of lords the opinion of 
Pollock, B., and Rigby, L. J., was supported by 
the lord chancellor and by Lords Hobhouse, Ash- 
bourne and Morris; but Lords Watson, Herschell, 
Macnaghten and Shand were on the other side, 
and the judgment of Lord Davey at the end con- 
verted that side into the majority. Of the whole 
number of judges engaged in the case six were in 
favor of Earl Russell and seven against him. In 
this narrow division of opinion it is worth while 
to notice that neither of the judges of the Divorce 
Division had a chance of lending their assistance. 

It would be of no advantage here to recapitulate 
the authorities which were cited in the course of 
the judgments. They were elaborately dealt with 
by Lord Hobhouse on the side of the minority, 
and by Lord Herschell on the side of the major- 
ity. Lord Hobhouse was able to cite numerous 
instances in which conduct not amounting to 
physical cruelty — conduct, for example, of ex- 
treme insult — had been admitted to proof in mat- 
rimonial cases and had been characterized by the 
court as cruel. -Lord Herschell replied by point- 
ing out that these were cases in which the evi- 
dence was relevant to a charge of cruelty and 
therefore necessarily admissible, though it was in- 
sufficient to establish cruelty by itself. The most 
interesting and important authority is the judg- 
ment of Lord Stowell in Evans v. Evans (1 Hagg. 
Cons. 35), and this, taken in connection with Lord 
Brougham’s remarks in Paterson v. Paterson (3 
H. L. C. 308), furnish all that for the present pur- 
pose it is necessary to refer to. In Lord Stowell’s 
judgment two passages are important. In one he 
lays down a principle, in the other he states what 
he conceives to be the practical rule. The causes, 


he says, for which the court will decree separa- 
tion must be “ grave and weighty, and such as to 





<n 


show an absolute impossibility that the duties of 
married life can be discharged.” This is the prin- 
ciple of which the lord chancellor in the present 
case laid hold and which enabled him to decide 
that cruelty in the legal sense existed. But when 
Lord Stowell went on to propound a working 
definition of cruelty he found it safest to adhere to 
the easily applicable limitation that there must be 
physical danger. “I take it,” he said, “ that the 
rules cited * * * from the books of practice are 
a good general outline of the canon law, the law 
of this country, upon this subject. In the older 
cases of this sort which I have had an opportunity 
of looking into I have observed that the danger 
of life, limb or health is usually inserted as the 
ground upon which the court has proceeded to a 
separation. This doctrine has been repeatedly 
applied by the court in the cases that have been 
cited. The court has never been driven off this 
ground.” 

This last phrase is undoubtedly a strong one, 
but it may be questioned whether it is altogether 
in keeping with what has gone before. The prin- 
ciple is that the parties shall not be compelled to 
live together when the conduct of one to the 
other has been such as to make the discharge of 
the duties of married life impossible. In practice, 
however, the cases which had usually come before 
the courts were cases where physical injury or 
threat of injury had occurred, and with these the 


court had found it perfectly safe to deal. In 
Evans vy. Evans it was not necessary for Lord 
Stowell to propound any wider rule. The facts 


complained of, he said, were such as to fall within 
the most restricted definition of cruelty. They ai- 
fected not only the comfort, but they affected the 
health and even the life of the party. There is 
really no necessity to regard Lord Stowell’s rule 
as more than a statement of what was the practice 
of the court under ordinary circumstances. The 
chance expression that the court had never been 
driven from the ground of physical injury was not 
enough to bind judges for all time, and in the 
same judgment he recognized, as we have seen, a 
principle of wider application than the ordinary 
working rule which he propounded. 

The other passage of interest in the controversy 
occurs in the judgment of Lord Brougham in 
Paterson v. Paterson (supra), and, although it 
contained no definite statement of the law upon a 
broader basis than Lord Stowell’s rule, it recog- 
nized that the law was not then finally crystallized 
into that rule. 
oppression and insult, he says: “If such a case 
were to be made out, or even short of such a case, 
which would make the married state impossible to 
be endured, which would make life itself almost 
impossible to be endured, then I think the proba- 
bility is very high that the Consistory Courts of 
this country would so far relax the rigor of their 
negative rule, at present somewhat vague, as to 


After suggesting various cases of 
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extend the remedy of a divorce a mensé et thoro to 
acase such as I have put.”” Lord Herschell char- 
acterizes this as a mere speculation on the part of 
Lord Brougham, adding the remark that he was 
not specially an authority on ecclesiastical law. 
But Lord Brougham hardly deserves this treat- 
ment. Had the case called for a definite rule at 
that time, he would very probably have pro- 
pounded one in the sense he indicated, and the 
present unfortunate decision would never have 
been called for. Lord Brougham saw, what is not 
so clear to the judges who have now prevailed, 
that the law on such a question as this ought not 
to be permanently settled by judicial decision, and 
there is no reason why his speculations, tending 
towards the establishment of a wider principle, 
should not at a later date have had effect given to 
them. 

We do not forget, indeed, that Lord Herschell 
himself expressly says that the law should be 
capable of development, but he weakens his re- 
mark by an unconvincing allusion to the antiquity 
of matrimonial misconduct. 
tion,” he 


“T have no inclina- 
“towards a blind adherence to 
I am conscious that the law must be 
moulded by adapting it on established principles 
to the changing conditions which social develop- 
ment evolves. But marital misconduct is unfor- 
tunately as old as matrimony itself. Great as have 
been the social changes which have characterized 
the last century, in this respect there has been no 
alteration, no new development. I think it is im- 
possible to do otherwise than proceed upon the 
old lines.” But surely there is something wanting 
here, and had the omission been supplied there 
might have been a different end to the litigation, 
and the law would not have had this impassable 
barrier set up against it. It will be seen that Lord 
Herschell does not argue, as he plausibly might, 
that the courts are restricted by section 22 of the 
Divorce Act, 1857 (20 & 21 Vict. c. 85), to the 
rules then prevailing in the ecclesiastical courts. 
He admits the possibility of development, though 
the present, in his view, is not a case where devel- 
opment should be permitted. Although, however, 
marital misconduct may not have assumed any 
new form, yet opinions with regard to the conse- 
quences of marital misconduct undergo a change, 
and it would be perfectly proper at the present 
day to ascribe to conduct which is cruel only in 
the sense of inflicting gross social injury and per- 
sonal suffering as much effect as was formerly 
ascribed to conduct which produced or threatened 
to produce physical injury. 

But by the decision of the majority the develop- 
ment of the law in the ordinary course is finally 
stopped. Lord Herschell says the legislature may 
intervene, but the present is just one of those 
cases where the judges are able, if they only will, 
to make the law a good deal more satisfactorily 
than the legislature. The time was ripe for a 


says, 


precedents, 





definite statement of the Jaw upon a broader basis, 
and the house of lords is a tribunal from which 
such a statement might have been expected. It is 
quite right, of course, to guard jealously against 
too easy a relaxation of the marriage tie, but there 
can be no object in maintaining that tie unim- 
paired when in point of fact the conduct of one 
spouse towards the other has been such as to 
make cohabitation impossible. It is only in ex- 
treme cases that this result could be held to fol- 
low, but Earl Russell’s was such a case, and it 
plainly called for redress. Physical injury or the 
threat of physical injury is only one form of 
cruelty, and it is only one form of conduct which 
puts an end to the possibility of the due discharge 
of the duties of the matrimonial relation. Con- 
duct like that of the Countess Russell is in the 
ordinary use of language equally cruel, and it has 
quite as much effect upon the married life of the 
spouse. Whatever view be taken of the authori- 
ties at the beginning of the century, it should have 
been possible now to come to the natural conclu- 
sion that such conduct is cruel also in the legal 
sense and to give the redress which the law pre- 
scribes for cruelty as a matrimonial offense. 


——— 
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Legal Laughs. 





“Won't you try the chicken soup, judge?” 
asked Mrs. Small of her boarder, not noticing 
that he had gone beyond the soup stage in his 


dinner. ‘I have tried it, madam,” replied the 
judge. “The chicken has proved an alibi.” — 
Truth. 

‘ieee adem eae 


English Aotes. 





Mr. Albert Gray has obtained one of the coveted 
places open to the bar — namely, that of counsel 
to the chairman of committees in the house of 
lords, which includes the duty of taxing costs in 
private bill proceedings. His predecessor, Sir 
J. H. Warner, received a salary of £1,750 per an- 
num. Mr. Gray was called to the bar in 1879, and 
has belonged to the civil service of Ceylon. Of 
late years he has practiced as a parliamentary 
draftsman, and has been employed by the Statute 
Law Revision Committee. He is also chancellor 
of the diocese of Ely. 


In addressing the grand jury, at Birmingham 
Assizes, Mr. Justice Cave referred at some length 
to the charge of manslaughter preferred against 
Joseph Williams, of Rotherham, which arose out 
of a boxing contest for the 6st, 7lb. championship 
of England at the Olympic Club, Birmingham, 
Michael Kerwin dying from the effects of blows 
said to have been inflicted in the match. His lord- 
ship remarked that sparring matches with gloves, 
if fairly conducted under ordinary rules, were not 
unlawful, and, consequently, if death occurred 
from a blow fairly given in a contest, the person 
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delivering the blow could not be convicted of 
manslaughter. 


A correspondent of the Daily Telegraph says 
that in Scandinavia the lot of a constable is so full 
of enjoyment that barristers leave the bar and 
solicitors their desks and parchments in order to 
join the force. A candidate once accepted is pro- 
vided for in a luxurious manner during the re- 
mainder of his life. His quarters will bear com- 
parison with a first-class club, and he has piano 
and singing lessons free of charge. In this coun- 
try, when a person becomes very excitable when 
locked up in a cell, nothing is left for him but to 
dash himself against the wall or submit to a strait 
waistcoat. But in Scandinavia, when such a thing 
occurs, a musical constable wheels the police- 
station piano into the cell and sings and plays 
operatic selections to the prisoner until the latter 
either sees the error of his ways and becomes 
calm, or quietly falls asleep. 

There is a learned discussion in Palmer's Com- 
pany Precedents (6th edit., p. 409 et seg.) as to 
how the profits of a company are to be ascer- 
tained, it being reasonably supposed that dividends 
can only be paid out of profits, says the Law 
Times. By the light of nature it is difficult to say 
whether a company has made a profit, when part 
of its capital has been lost, until that loss has been 
made good, and we are glad to have some judicial 
rule on which to act. In Bosanquet v. St. John 
D’El Mining Company, Limited (noted ante, p. 
316), the roof of a mine had fallen in, and it be 
came necessary to borrow money to repair the 
damage done. This money was secured by de- 
bentures. Up to the date of re-opening the com- 
pany made no profits, and the interest on the 
debentures was paid out of capital. Since the re- 
opening the company had been making a profit, 
and the directors now proposed, after carrying 
over a part to the credit of a sinking fund, to 
declare a small dividend. Mr. Justice North held 
that they were not bound to apply the profits in 
replacing the capital which had been employed in 
paying the debenture interest in previous years, 
before they declared a dividend. This decision has 
the advantage of simplicity, as directors who fol- 
low it will not have to consider how the capital 
has been employed in the past, but whether there 
are profits in the current year. 





@—_—— 


Legal Aotes of Mertinence. 





Italy abolished capital punishment in 1875, and 
since then the number of homicides has increased 
42 per cent. 

Frederic R. Coudert, the famous authority on 
international law, lies dangerously ill from ner- 
vous prostration at his cottage in Bar Harbor. 
He is now continuously confined to his bed. Mr. 
Coudert’s illness dates back to about four weeks 
ago, when he collapsed while seated in his office. 
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The ALtsany Law JouRNAL acknowledges the 
receipt of a copy of the proceedings of the Illinois 
State Bar Association, at its twenty-first annual 
meeting, held in Chicago July 1 and 2, 1807, and 
returns thanks for the same to the secretary, J. H. 
Matheny, Esq. The volume of 82 pages is excep. 
tionally neat in arrangement and typography, and 
is embellished with fine half-tone portraits of off- 
cers and principal speakers. The Illinois Bar 
Association is evidently in a highly prosperous 
condition. 

South Dakota’s new Chattel Mortgage Law 
contains the provision that at the time of the exe- 
cution of the mortgage the mortgagee must de- 
liver to the mortgagor a full, true and correct 
copy of the mortgage, without expense to the 
mortgagor. The mortgagor must then sign an 
acknowledgment on the back of the original mort- 
gage, admitting that he has received a copy of 
such mortgage. This law took effect May 24, and 
aliy mortgage executed since that date is void un- 
less it contains this acknowledgment. 

A photograph of the scene of an accident is 
held, in Dederichs v. Salt Lake City Railroad 
Company ([{Utah], 35 L. R. A. 802), to be admis- 
sible in evidence to aid the understanding of the 
facts. But in Hampton v. Norfolk and Western 
Railroad Company ([N. C.], 35 L. R. A. S08), a 
photograph of a place is held inadmissible on the 
question of the existence or non-existetice oi 
‘’ path at a certain time, if the picture was taken 
{wo years later, after the situation had changed 
and a map made near the time was already in 
evidence. 

The Appellate Term of the New York Supreme 
Court, in a suit in the City Court by William H 
Foster against the Standard National Bank, has 
reversed an affirmance by the General Term of the 
City Court of an order denying defendant’s motion 
to resettle the case, and has remitted the case to 
the trial judge for resettlement. The court holds, 
by Justice McAdam, that the responsibility of set- 
tling a case and of determining what occurred ata 
trial is cast not upon the stenographer, but on the 
trial judge, aided as far as possible by the stenog- 
rapher’s minutes, by any notes taken by the judge 
himself at the time, or his memory of what oc- 
curred, or by any other means which may satisfy 
his conscience and enable him to make a truthful 
return to the appellate court. It will not do for 
the trial judge to decline to resettle a case merely 
because matters sworn to have occurred befor 
him do not appear in the stenographer’s notes; he 
must go further and put his refusal upon the 
ground that they did not occur. 


An extraordinary story comes from Iron Mout- 
tain, Mich., in regard to the murder of a young 
girl named Pearl Morrison, who was killed there 
last week by a tramp, as is supposed, says the New 
York Sun. One Peter Bons was suspected of the 
crime, arrested, and put in jail, where he was vis 
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ited by a detective in the garb of a Roman Catho- 
lic priest; and, under the impression that he was 
confessing to a clergyman, the prisoner it said to 
have admitted his guilt. Under the statutes of 
many, if not most, of the States of the Union a 
confession made to a priest or minister of the 
gospel in his professional character, and in the 
course of discipline of his denomination, cannot 
be given in evidence; but of course no such privi- 
lege would attach to a confession made to a person 
who was not, in fact, a clergyman. Even then, 
however, the confession must be shown to have 
Whether 
inducements to confess, held out by a pretende:l 
priest assuring a prisoner of spiritual benefits, 
would exclude the confession thus obtained is a 


been voluntary before it can be proved. 


question which does not appear ever to have been 
determined. 


————_-_—> — 


Notes of Recent Amevican Decisions. 





Check — Delay in Presentation. — The law im- 
poses upon the holder of a check the duty of pre- 
senting it for payment within a reasonable time; 
and if he fail to present the check seasonably the 
delay is at his own peril. A check drawn upon a 
bank in Greenville, Ala., was deposited on De- 
cember 13, with a bank in Philadelphia, and on 
that day forwarded to a bank in Charleston, S. C.., 
whence it was sent first to Montgomery, Ala., and 
thence to Greenville, Ala., whereby presentation 
was delayed until December 19. The drawee bank 
failed and closed its doors on December 18. Had 
the check been forwarded direct to Greenville, it 
would have reached there and in 

Held, 
The drawer 
of a check may prove undue delay in presenting 
the check under a plea of payment of ihe debt for 
which the check was given. (Watt v. Gaus, Sup. 
Court of Alabama, April 15, 18907.) 


December 15, 
time to have been presented on the 16th. 
tliat the delay discharged the drawer. 


Garnishment — Property Subject.— Where an 
officer of the law, either acting under police rules 
or without them, takes from his prisoner personal 
property in no way connected with the criminal 
charge, either for its safe-keeping or to remove 
from his control that which he might use in effect- 
ing escape, it is not subject to garnishment. (Hill 
v. Hatch [Tenn.], 41 S. W. Rep. 340.) 

Limitations — Claim for Money Collected by an 
Attorney. — An attorney collected notes more 
than three years before his death, and his client 
had notice of such collection, but made no de- 
mand on the attorney in his lifetime. Held, that 
claims against the attorney's estate for the amounts 
collected, presented for allowance one year after 
his death, were barred by the three years statute. 
(Leigh v. Williams [Ark.], 41 S. W. Rep. 323.) 

Master and Servant — Negligence — Defective 
Machinery. — Plaintiff, defendant’s employe, was 
injured by the flying apart of the cylinder of de- 
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fendant’s machine, which had been recently pur- 
chased of a reputable manufacturer, The evidence 
tended to show that the cause of the accident was 
the existence of blow holes, which could not have 
been detected by inspection. Held, not error to 
charge that the happening of the accident did not 
itself show negligence, since, though the machin- 
ery may have been defective, defendant may have 
exercised due care by the purchase thereof of a 
reputable manufacturer. (Reynolds v. Merchants’ 
Woolen Co. [Mass.], 47 N. E. Rep. 406.) 

Mechanics’ Liens — When Attaches. — Where a 
mechanic performs services from time to time on 
a building under a continuing general contract for 
services with the building contractor, his work 
being interrupted only because of the state of the 
work or his employer's convenience, the “ date of 
the contract under which lien is claimed” for the 
eutire work by him is the date of his first work on 
the building; and hence, under Pub. St., ch. 191, 
sec. 5, such lien is superior to a mortgage recorded 
after that date. Dudley [Mass.], 47 
N. E. Rep. 424.) 


(Savoy v. 


Nuisance — Measure of Damages.—In a suit 
jor maintaining a nuisance by allowing filth to ac- 
cumulate near plaintiff's lot, it was error to admit 
evidence of depreciation in market value of the lot 
as an element of damage, since the nuisance might 
have been abated at any time by plaintiff. (N. K. 
Fairbank Co. v. Nicolai [Ill.], 47 N. E. Rep. 360.) 

Principal and Agent — Apparent Authority. — 
Plaintiff, for the promotion of its cattle business, 
made loans on cattle through a banker in another 
State, who procured the execution of the notes and 
mortgages and sent them to plaintiff, and, on 
approval of them, plaintiff honored his draft for 
the amount. The notes and mortgages were pay- 
able to plaintiff at its office. Held, that the banker 
had no express agency to receive payment on such 
notes and mortgages. (Evans-Snider-Buel Co. v. 
Holder [Tex.], 41 S. W. Rep. 404.) 


———_+ 


Aotes of Recent English Cases. 


= 








Settlement— Power of Appointment by Deed or 
Will Among Children — Appointment to One 
Child by Deed and to All Equally by Will — 
Whether Child Receiving Benefit of Appointment 
by Deed to Bring Same into Account Before 
Sharing Under Will — Double Portions — Burden 
of Proof. —In this case a testator gave £10,000 to 
trustees to pay the income to his daughter for life, 
and afterwards to distribute among her children as 
she should by deed or will appoint, and in default 
thereof in equal shares. The daughter had three 
children, to one of whom she by deed appointed 
sums of £2,000 and £1,333, and by her will she ap- 
pointed the whole fund to her three children in 
equal shares. A summons was taken out asking 
whether the child who had been preferred should 
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not bring those amounts into account before shar- 
ing in the unappointed portion of the fund. It 
was conceded that no question of election arose, 
but it was argued in favor of the other_children 
that the rule against double portions. necessitated 
the bringing that sum into account. It was held 
that the rule practically only applied to the case of 
a father, on the authority of Powys v. Mansfield 
(3 Myl. & Cr. 359); that the burden of proof in 
other cases rested on those who sought to estab- 
lish that the rule against such portions applied; 
and that, as in this case, there was no evidence to 
show that the grandfather or the mother had as- 
sumed the duty of providing for the children, 
which prima facie belonged to tlie father, the rule 
did not apply. The mere fact that in consequence 
of appointments in this form the fund would be 
enjoyed in unequal shares would not be sufficient 
to exclude or rebut the application of the rule in 
a proper case. (Montagu v. Montagu, 15 Beayv. 
565.) (Re Ashton; Ingram v. Papillon, H. C. of 
J., Ch. Div., L. T. Rep., Aug. 7, 1897.) 


Ship — Collision — Damages to Dredger — Re- 
moteness. — A steam dredger, the property of the 
appellants, was damaged by a collision with a ship 
of the respondents. The collision was caused by 
the negligence of the servants of the respondents. 
The appellants claimed damages in the nature of 
demurrage, for the loss of the use of the dredger 
during the time that it was under repair. Held, 
that such damages, though not representing a 
tangible pecuniary loss, were not too remote to be 
recovered. Judgment of the Court of Appeal (74 
L. T. Rep. 644; [1896] P. D. 192) reversed, Lord 
Morris dissenting. (The Gretna Holme, H. of L., 
L. T. Rep., Aug. 7, 1897.) 


Trade Name — Imitation — Defendant Giving 
His Name to Company — Confusion — Injunc- 
tion. — A motion was made in an action for an 
injunction in the terms of the writ to restrain the 
defendant, his servants, and agents from trading 
or carrying on business at Cheapside, Birming- 
ham, or elsewhere, in the name or style of the 
“Lucas Cycle Components Manufacturing Com- 
pany,” or under any other name or style calculated 
to lead to the belief that the business so carried 
on by the defendant is connected with the business 
of the plaintiff carried on under the name of 
Joseph Lucas & Son at Little King street, Birm- 
ingham. The plaintiff's business had been estab- 
lished at Little King street, Birmingham, for 
twenty-five years, and had become very large and 
widely known as manufacturers of fittings and 
component parts and accessories of cycles, and the 
name of the plaintiff’s firm was well known in the 
trade and among cyclists in relation to such goods. 
The defendant, whose name was the same as the 
plaintiff's, had within a few weeks ago acquired 
the business formerly carried on at Cheapside, 
Birmingham, by a limited company having a name 
quite distinct from that of the plaintiff's, and now 








carried on the acquired business under his own 
name, with the addition of the words Cycle Com- 
ponents Manufacturing Company, trading in cycle 
fittings and accessories. There was evidence that 
this conduct on the part of the defendant caused 
confusion, letters having been addressed to the 
plaintiff's establishment under the style of the de- 
fendant’s company, and received by the plaintiff, 
who returned them to the senders. Held, that 
plaintiff was entitled to the injunction asked for, 
(Joseph Lucas & Son v. W. H. Lucas., H. C. of 
J., Ch. Div., L. T. Rep., Aug. 7, 1897.) 
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Rew Books and Rew Editions. 








American Electrical Cases, with 
Edited by William W. Morrill. 
der, Albany, N. Y. 1897. 

The sixth volume of this valuable series has 
just been issued, covering the years 1895-1897, and 
embracing cases from all the different Federal and 
State courts, arising from the practical use of 
electricity. The volume reports in full 281 cases, 
and gives in addition, in the notes, memoranda oi 
132 more. The cases form a practical and com- 
plete compendium of the law of a constantly in- 
creasing subject of litigation, brought up to April 


I, 1897. 


Annotations, 
Matthew Ben- 


The Lien Laws of the State of New York, as 
Contained in L. 1897, Chapter 418, and L. 1897, 
Chapter 419. By Robert C. Cumming and 
Frank B. Gilbert, of the Albany County Bar, 
and Assistants to the Commission of Statutory 
Revision. New York: Baker, Voorhis & Co. 
Albany: Matthew Bender. 1897. 

This work, as its title indicates, contains the 
Lien Laws and the amendments to the Code oi 
Civil Procedure relating to the enforcement oi 
mechanics’ liens on real property, and liens on 
vessels. Bills for these two acts, as is well known, 
were prepared and submitted to the legislature oi 
1897 by the Statutory Revision Commission, and 
having been enacted into laws, repealed all former 
laws relating to the subjects embraced therein. 
One of the most valuable features of the work is 
that embraced in the full and complete notes which 
are given after the several sections, showing all 
changes and their effect. These cannot fail to be 
of use in construing the statute. The editors have 
also selected and carefully considered all cases 0! 
the courts of this State which arose under the 
former statutes, and have applied them, as far as 
possible, to the new law. The forms contained in 
the book are prepared with special reference to 
their practical application to the recently enacted 
“statute. The authors, through their connectiom 


with the Revision Commission, were peculiarly 
fitted for the work, which they have performed 
with intelligence, care and thoroughness. 











